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Def endant s

ORDER

Marcia L. Pate (hereinafter “Debtor”) brings this adversary
proceedi ng against Mlvin WIIlianms Manufactured Honmes, Inc. and
Greentree Financial Corporation (hereinafter “Greentree”) asserting
state law clainms for violation of the Uniform Commercial Code -
Sal es as adopted in Georgia, CGeorgia Mdtor Vehicle Sal es Fi nance Act
and fraud and for violation of the Federal Truth in Lending Act
arising out of the Debtor’s purchase and financing of a nobile hone
from the Defendants. The Defendants answered the conplaint and
Def endant Greentree filed a notion to stay the adversary proceedi ng

and to conpel the Debtor to submt the clainse to arbitration



according to the terns of

gr ant ed.

the sales contract.!?

The notion

is

This Court has jurisdiction over this matter under 28 U. S. C

§1334(b)? and 28 U.S.C. §157(a), (b)(1)(2) (0 & O>=.

!Co-defendant Wllians did not file a simlar

The cl ai ns

nmoti on but

in

Its answer asserts that the conplaint "is barred by the Arbitration
provision in the agreenents between [Debtor] and 'WIlians'."

’28 U.S.C.

28 U.S.C

81334(b) provides:

Not w t hst andi ng any Act of Congress
that confers exclusive jurisdiction
on a court or courts other than the
di strict courts, the district courts
shal | have ori gi nal but not
exclusive jurisdiction of all civil
proceedi ngs arising under title 11
or arising in or related to a case
under title 11.

8157(a), (b)(1)(2)(C & (O provide:

(a) Each district court nmay provide
that any or all cases under title 11
and any or all proceedings arising
under title 11 or arising in or
related to a case under title 11
shall be referred to the bankruptcy
judges for the district.

(b)(1) Bankruptcy judges may hear
and determ ne all cases under title
11 and all core proceedings arising
under title 11, or arising in a case
under title 11, referred under
subsection (a) of this section, and
may enter appropriate orders and
judgments, subject to review under
section 158 of this title.

(2) Core proceedi ngs include,
but are not limted to--

(C© counterclains by the
estate agai nst persons filing clains
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asserted by the Debtor are core proceedings. Chrysler Credit Corp.

v. Ferris (In re Ferris),42 B.R 374 (S.D. Ga. 1984) reversed on

ot her grounds 764 F.2d 1475 (11th Gr. 1984). (Bankruptcy Courts
have jurisdiction to decide a Truth in Lending Act claimagainst a
secured creditor that has filed a claimin the bankruptcy case
Par agraph (d) (3)(A) of the Enmergency Resol uti on promul gat ed Decenber
24, 1982 authorizes bankruptcy courts to hear matters necessary to
the admnistration of bankruptcy cases which included ".
counterclains by the estate in whatever anount against persons
filing clains agai nst the estate.” Conpare, 28 U.S.C. 8157(b)(2) (0O
at note 3.) Defendant Greentree filed a secured claimin the anmount
of $38,996.19 in the Debtor’s Chapter 13 case. Additionally, the
claims asserted by the Debtor agai nst both Defendants arose before
the bankruptcy filing, constitute assets of the estate, and this
adversary proceeding therefore affects the |iquidation of estate
assets.

The arbitration clause included in the sales contract reads
as foll ows:

18. ARBI TRATION:  All disputes, clains or controversies

agai nst the estate;

(O other proceedings
affecting the liquidation of the
assets of the estate or the
adj ust mrent of the debtor-creditor or
t he equity security hol der
rel ati onshi p, except personal injury
tort or wongful death clains.



arising from or relating to this Contract or the
rel ati onshi ps which result fromthis Contract, or the
validity of its arbitration clause or the entire
Contract, shall be resolved by binding arbitration by
one arbitrator selected by Assignee with consent of
t he Buyer(s). This arbitration contract is nade
pursuant to a transaction in interstate commerce, and
shal | be governed by the Federal Arbitration Act at 9
US. C Section 1. Judgnent upon the award may be
entered in any court having jurisdiction. The parties
agree and understand that they chose arbitration
instead of Ilitigation to resolve disputes. The
parties understand that they have a right or
opportunity to litigate disputes through a court, but
they prefer to resolve their disputes through
arbitration, except as provided herein. THE PARTIES
VOLUNTARILY AND KNOWINGLY WAIVE ANY RIGHT THEY HAVE TO
A JURY TRIAL EITHER PURSUANT TO ARBITRATION UNDER THIS
CLAUSE OR PURSUANT TO A COURT ACTION BY ASSIGNEE (AS
PROVIDED HEREIN). The parties agree and understand
that all disputes arising under case |law, statutory
| aw and al |l other |aws including, but not limted to,
all contract, tort and property disputes wll be
subject to binding arbitration in accord with this
Contract. The parties agree and understand that the
arbitrator shall have all powers provided by the | aw

and the Contract. These powers include all |egal and
equitable renmedies including, but not limted to,
noney damages, declaratory relief and injunctive
relief. Not wi t hstanding anything hereunto the

contrary, Assignee retains an option to use judicial
or non-judicial relief to enforce a security agreenent
relating to the Manufactured Home secured in a
transaction underlying this arbitrati on agreenent, to
enforce the nonetary obligation secured by the
Manuf actured Home or to forecl ose on the Manufact ured
Hone. Such judicial relief would take the formof a
| awsuit. The institution and mai ntenance of an action
for judicial relief in a court to forecl ose upon any
collateral, to obtain nonetary judgnent or to enforce
the security agreenent shall not constitute a waiver
of the right of any party to conpel arbitration
regarding any other dispute or renmedy subject to
arbitrationin this Contract, including the filing of
a counterclaimin a suit brought by Assi gnee pursuant
to this provision.

The Debtor urges four grounds for denying G eentree's notion



to conpel arbitration: 1) the arbitration clause | acks mutuality of
obligation and is therefore unconscionable; 2) the arbitration
cl ause i s unenforceabl e under the Georgia Arbitrati on Code [Ofici al
Code of Ceorgia Annotated (O C. GA) 89-9-1 et. seqg.]; 3) the
arbitration clause fails to adequately provide for the selection of
an arbitrator; and 4) the clause i nperm ssibly waives the Debtor’s
right to a jury trial under the CGeorgia Constitution. | find none
of these reasons persuasive.

1. The Arbitration Cause is not unconscionable for |ack of

mutual i ty.

The parties concede that Georgia |law applies to this
contract. The Debtor asserts that under Georgia lawthe arbitration
clause | acks nutuality of obligation because it forces the Debtor to
arbitrate any clains she nmay have against the Defendants but
preserves the Defendants’ right to bring an action in court to
enforce the security agreenent or to collect any anmounts payable
under the contract.

Ceorgia | aw does not require a contract to provide for nutual
obligations if the contract provides additional consideration to

support one party’s obligation. Brack v. Brownl ee, 246 Ga. 818, 273

S.E.2d 390, (1981). *“Wiere there is no other consideration for a
contract, the nutual prom ses nust be binding on both parties, for
the reason that only a binding promse is sufficient consideration

for a prom se of the other party.” ld. at 391, citing 17 Am Jur. 2d



Contracts, 348, 811. However, “[w]lhere there is any other
consideration for a contract so that each prom se does not depend
upon the other for consideration, nutuality of obligation is not

essential.” 1d. citing Cawford v. Baker, 207 Ga. 56, 60 S. E. 2d 146

(1950). The Debtor does not dispute that the parties have provided
each other with consideration beyond the promse to arbitrate sone
of the clainms arising between them Therefore, the commtnent to
arbitrate does not have to be mutually binding upon all parties.
The Debtor argues that an arbitration clause can only bind a
party if it also equally binds the opposing party. The Debtor fails
to cite Georgia | aw supporting this proposition, and |I cannot find
any such Ceorgia doctrine. Furthernore, any state |aw doctrine
which requires a greater degree of mnutuality for enforcing
arbitration agreenents than for enforcing any other contractual
obligation is contrary to and is pre-enpted by the Federal

Arbitration Act 9 U.S.C. 81 et. seq. Scherk v. Al berto-Culver Co.,

417 U.S. 506, 945 S. Ct. 2449, 41 L.Ed.2d 270 (1974) (Placing
agreenents to arbitrate on the sane standard as other contracts).

The Federal Arbitration Act, section 2% requires courts to enforce

‘9 U.S.C. 82 provides:
A witten provision in any maritinme transaction or a contract
evidencing a transaction involving comrerce to settle by
arbitration a controversy thereafter arising out of such contract
or transaction, or the refusal to performthe whole or any part
thereof, or an agreenent in witing to submt to arbitration an
exi sting controversy arising out of such a contract, transaction,
or refusal, shall be valid, irrevocabl e, and enforceabl e, save upon
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arbitration clauses except on grounds existing at law or in equity
for the revocation of all contracts. “[S]tate |aw, whether of
| egislative or judicial origin, is applicable if that |law arose to
govern issues concerning the wvalidity, revocability, and
enforceability of contracts generally. A state-law doctrine that
takes its neaning precisely from the fact that a contract to
arbitrate is at i ssue does not conport with [the Federal Arbitration

Act].” Doctor’s Assoc., Inc. v. Casarotto, -- US --, 116 S. Ct.

1652, 1655, -- L.Ed.2d -- (1996), citing Perry v. Thomas, 482 U.S.

483, 492 n.9, 107 S. . 2520, 2527 n.9, 96 L.Ed.2d 426 (1987).

2. The Georgia arbitration code (OO C. G A 89-9-1 et. seq.) wll
not bar enforcenent of the arbitration cl ause.

Agreenents to arbitrate disputes arising out of consuner
transacti ons are not enforceabl e under the Georgia Arbitration Act.

OC.GA  §9-9-2° However, the instant arbitration clause

such grounds as exist at lawor in equity for the revocati on of any
contract.

°0.C.G A 89-9-2(c) provides in part:

(c) This part shall apply to all disputes in which the parties
thereto have agreed in witing to arbitrate and shall provide the
excl usive means by which agreenents to arbitrate di sputes can be
enforced, except the followi ng, to which this part shall not apply:

(6) Any contract for the purchase of consunmer goods, as

defined in Title 11, the “Uniform Commercial Code,” under
subsection (1) of Code Section 11-2-105 and subsection (1) of Code
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i ncorporates the Federal Arbitration Act, which Act preenpts any
conflicting state law invalidating arbitration clauses in

transactions affecting interstate cormerce. Doctor’s Assoc., Inc.

116 S. Ct. at 1657; Ruby-Collins, Inc. v. Huntsville, 748 F.2d 573,

575 (11th Gr. 1984). But see, Voit Info. Sciences, Inc. v. Bd. of

Trustees, 489 U S. 466, 479, 109 S. . 1248, 1256 103 L.Ed.2d 488
(1989) (A contract specifying that the agreenent to arbitrate shal

be governed according to California law explicitly adopts the
procedures and limtations on arbitration provided by the California
Code, notwi t hstandi ng contrary Federal Arbitration Act provisions.)
Geentree is a Delaware corporation with its principal place of
busi ness in M nnesot a. Because the Federal Arbitration Act pre-
enpts the Georgia Arbitration Code, the arbitration clause is
enforceable notwi thstanding any GCeorgia Code provision to the

contrary.

3. The arbitration clause is enforceable notw thstanding the
agreenent’s potential failure to appoint an arbitrator.

The Debtor argues that the arbitration clause fails to
provi de an adequate neans of selecting an arbitrator, and is

therefore only an “agreenent to agree” upon arbitration. |ndeed,

Section 11-9-109;

(7) Any contract involving consunmer acts or practices or
I nvol vi ng consuner transactions as such terns are defined in
par agraphs (2) and (3) of subsection (a) of Code Section 10-1-392,
relating to definitions in the “Fair Business Practices Act of
1975;



the clause, as drafted, would allow Greentree to i ndefinitely del ay
the adjudication of the Debtor's clains by continually proposing
unaccept abl e arbitrators. However, the Federal Arbitration Act
provides that if the agreenent fails to specify an arbitrator or if
the parties fail to select an arbitrator, then either party may
petition the court to appoint an arbitrator to resol ve the dispute.

9 USC 85.°

4. Wai ver of jury trial.
The Debtor asserts that the arbitration clause 1is
unenf or ceabl e under Georgi a | aw because of State constitutional and

statutory guarantees of a jury trial. See, Bank South, N A V.

Howard, 264 Ga. 339, 444 S.E. 2d 799 (1994). The Ceorgi a Suprene
Court has distinguished contractual waiver of jury trial clauses
which are unenforceable from arbitration agreenments which are

aut hori zed under the Georgia Code. 1d. at 800, n. 5. Furthernore,

®9 U.S.C. 85 provides:
in the agreenment provision be made for a nethod of nam ng or

appointing an arbitrator or arbitrators or an unpire, such nethod
shall be followed; but if no nethod be provided therein, or if a
nmet hod be provided and any party thereto shall fail to avail
hi msel f of such nethod, or if for any other reason there shall be

a lapse in the nam ng of an arbitrator or arbitrators or unpire, or
infilling a vacancy, then upon the application of either party to
the controversy the court shall designate and appoi nt an arbitrator
or arbitrators or unpire, as the case may require, who shall act
under the said agreenent with the sane force and effect as if he or
they had been specifically named therein; and unless otherw se
provided in the agreenment the arbitration shall be by a single
arbitrator



by bringing this action in the bankruptcy court, the Debtor has
consented to the equitable jurisdiction of this court and has wai ved

her right toa jury trial inthis forum Haile Co. v. R J. Reynolds

Tobacco Co. (Inre Haile Co.), 132 B.R 979 (Bankr. S.D. Ga. 1991).

The Georgi a doctrine striking down pre-litigation jury trial waivers

does not apply here.

5. Conflict between the Bankruptcy Code and the Federal

Arbitration Act.

The final issue for consideration is whether enforcing the
arbitration clause under the Federal Arbitration Act conflicts with
the policies and goals of the Bankruptcy Code. The Federa
Arbitration Act enbodies Congress’ intent to enforce contractua
arbitration clauses to provide speedy dispute resolution wthout

del ay and obstruction in the courts. Prima Paint Corp. v. Food &

Conklin Mg. Co., 388 U S. 395, 404 n. 12, 87 S.Ct. 1801, 1806 n. 12,

18 L.Ed.2d 1270 (1967). The Federal Arbitration Act established a

"federal policy favoring arbitration.” Mses H Cone Menorial Hosp.

V. Mercury Const. Corp., 460 U S 1, 24, 103 S . C. 927, 941, 74

L. Ed.2d 765 (1983). See also, Shearson/Am Express, lInc. V.

McMahon, 482 U.S. 220, 226, 107 S.C. 2332, 2337, 96 L.Ed.2d 185
(1987); Dean Whitter Reynolds, Inc. v. Byrd, 470 U S. 213, 105 S. Ct .

1238, 84 L.Ed.2d 158 (1985). Congress established the Bankruptcy

Code as a neans of providing debtors an efficient, costs effective
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means of obtaining a fresh start and for dispute adjudication
Congress’ intent in the Bankruptcy Reform Act of 1978 was to reduce
“...unnecessary del ays, expenses, and duplications of effort...in

bankruptcy cases.” Zinmmrerman v. Continental Airlines, Inc., 712

F.2d 55, 58 (3d Cir. 1983) (Bankruptcy court has discretion to conpel

parties to arbitrate issues). But see, Hays and Co. v. Merril

Lynch, Pierce, Fenner & Smith, Inc., 885 F.2d 1149 (3d Cir. 1989)

(Bankruptcy courts lack discretion to deny arbitration in non-core
proceedi ngs). Al though the rational e of Zi mrernman was repudi ated in
Hays, Hays dealt with a non-core proceedi ng and recogni zed that the
court "nust carefully determ ne whether any underlying purpose of
t he Bankruptcy Code would be adversely affected by enforcing an
arbitration clause and that . . . such a clause [nust be enforced]
unl ess that effect would seriously jeopardize the objectives of the
[ Bankruptcy] Code."™ 1d. at 1161. However, general assertions that
t he Bankruptcy Code was "designed to consolidate jurisdiction over
property of the debtor and reflects a policy favoring a unified and
consi stent exercise of jurisdiction and supervision over the debtor
and the debtor's estate,” or that allowi ng arbitration woul d af f ect
the overall admnistration of the estate by causing inefficient
del ay, duplicative proceedings, or the collateral effect of such
arbitration on estate admnistration are insufficient to override
the general federal policy favoring arbitration. [d. at 1157-1158.

In this case no specific adverse effect can be shown. The
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Debtor's wunderlying Chapter 13 case was filed June 12, 1995. Under
the terns of her plan confirmed October 23, 1995 relative to the
claimof Geentree, the plan provided

Debtor shall meke regul ar post-petition paynents as

they conme due to creditors (nanmed below holding

security interest in Debtor's residence. Any claim

filed for pre-petition arrearage on such obligations

shall be paid by distributions from the Chapter 13

trustee. Geentree Financial.
Def endant Greentree has an all owed, unobjected to secured claimin
the Chapter 13 case reflecting a principal balance due as of the
Chapter 13 filing of $38,996.19 which claimincludes a prepetition
paynent arrearage of $700. 80. By order filed Decenber 6, 1995 |
grant ed Def endant Greentree's notion for relief fromthe stay of 11
U S.C 8362 in order to foreclose its security interest in the
nobil e hone that is the subject matter of the contract between the
parties at issue in this adversary proceeding. By order filed
January 11, 1996 | denied the Debtor's notion to reconsider the
granting of relief fromstay to Defendant Greentree. Wth the grant
of relief fromthe stay of 11 U S.C. 8362, the Chapter 13 trustee
will make no further distributions to Greentree under the Debtor's
plan. Relief fromthe stay of 8362 having taken the adm nistration
of the debt to Geentree outside the distribution schene of the
Chapter 13 case, no other creditor interests are affected. The
Plaintiff has failed to neet her burden of proof by a preponderance
of the evidence that this court should exercise its discretion by

refusing to permt arbitration of this core proceeding, the
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Plaintiff has failed to establish any adverse effect on the
adm nistration of this case by permitting the contractually agreed
to arbitration to go forward. Hays supra at 1156.

It is therefore ORDERED that the notion of Greentree to stay
t hi s adversary proceedi ng and order arbitration of the clains of the
Debtor Marci a Lisa Pate against the Defendants G eentree Financi al

Corp. and Melvin WIlians Manufactured Hones, Inc. is granted.

JOHN S. DALIS
UNI TED STATES BANKRUPTCY JUDGE

Dat ed at Augusta, Ceorgia
this 17th day of July, 1996.

13



